Luther M. Foster and Roland L. Foster v. Edgar A.  Foster and Wilbur C. Foster by unknown
I 
LUTHER M. FOSTER & ROLAND L. FOSTER 
v. 
EDGAR A. FOSTER & WILBUR C. FOSTER 
Record 615 
FROM THE CIRCUIT COURT OF MATHEWS COUNTY VIRGINIA, 
"The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimPnsions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this court are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
requirements.'' 
The foregoing is printed in small pica type for the infor-
mation of counsel. 
H. STEW ART JONES, Clerk. 
)~ 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
LUTHER M. FOSTER AND ROLAND L. FOSTER 
v. 
EDGAR A. FOSTER AND WILBUR C. FOSTER,. 
To the Honorable-Judges of the Supreme Oo'l~,rt of Appeals 
of _Virginia: 
Your petitioners, Luther M. Foster and Roland L. Foster, 
respectfully show that they are aggrieved by a certain decree 
entered March 19, 1928, by the Oircuit Court of Mathews 
County in the chancery suit therein pending in which your 
petitioners and another were the complainants, and Edgar 
A. Foster and Wilour C. Foster were the defendants. A 
trans~hipt of the record in this suit, together with the ex-
hibits filed and the depositions of witnesses taken and read 
in this suit are herewith filed, and from these the errors com-
plained of in this petition appear manifest. 
STATEMENT. 
This suit involves the construction of a deed and agree-
ment between E. Bohannon and Louisa R. Bohannon, his 
wife, C. E. Bohannon, T. M. Foster and Sallie E. Foster, his. 
wife, and Fannie G. Bohannon dated December 19, 1879, and 
recorded February 2, 1884, in the Clerk's Office of Mathews 
County, Virginia.. A copy of this deed with the interlinea-
tions and changes that appear on the records and on the origi-
nal deed is _set out in full at p. 34, post, of the record. 
By-the wHI of Mary Minter, probated in 1874 (p. 31, post) 
rectain real estate in Mathews County. including that in-
volved in this suit was devised to her daughter, Louisa R. 
Bohannon, and Ebenezer Bohannon, the husband of Louisa 
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R., during the lives of each of them and after the death of 
both Loni Aa R. and Ebenezer Bohannon, the property was. to 
pass to the children of Ebenezer Bohannon in fee. Ebenezer 
Bohannon had three children, C. E·. Bohannon, Fannie G. Bo-
Ilannon and Sallie E. Foster, th.e wife. of T. M. Foster. 
In 1879 the deed in controversy between Ebenezer Bohan-
non and Louisa R., his wife, T. M. Foster and Sallie E., his 
wife, C. E. ~oha.nnon and Fannie G .. Bohannon was exe-
cuted (p. 34, post). This deed is a partition deed together 
with an agreement providing for the support of Ebenezer 
Bohannon and his wife, Louisa R., during the remainder of -
their lives. After reciting how. the title to the property on 
which E. Bohannon and Louisa R., his wife, then resided had 
been acquired under the will of Mary Minter and that after 
the death of E. Bohannon and Louisa R., his wife, it would 
descend to the children . of E. Bohannon, the deed provides :-
"That T. M. Foster and Sarah E. his wife are to have the 
portion of the said tract on 'Stutts Creek,. on which the said 
E. Bohannon and wife reside in fee simple, on which the 
dwelling and outhouses are located, in consideration of the 
sa.id T. M. Foster and wife supporting and maintaining the 
said E. Bohannon and Louisa R. his wife during the remin-
der of their lives : the said portion here assigned being dis-
tinctly marked in the survey of Geo. W. Bohannon County 
Surveyor of Mathews County, and the said excess being in 
consideration of the same." 
The second provision of the deed recites the portion con-
veyed to Cornelius E. Bohannon. The third provision re.-
eites the portion Fannie G. Bohannon is to have and de-
scribes it as "adjoining the portion assigned to T. M. Foster 
and wife". 
The deed then recites that lconisa R. Bohannon reserves 
her right of dower; provides that the road from the main 
road to the dwelling should be held in common for the use 
of all the parties and refers to a survev in which the bounda-
ries of the several tracts are shown ( p. 38, post). 
The deed then provides that ''the woods land over the main 
county road is to be equally divided· between the said T. M. 
],oster and wife and C. E. Bohannon" and recites a plat. 
And then written on the side of the deed with an asterisk 
to indicate that it should come between the body of the deed 
and the signatures is the following sentence: 
"But it is to be hereby expressly understood that the por-
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1ion allott.ed to T. M. Foster & Wife is to be for the use and 
benefit of Sallie B. Foster his wife, free from all debts, con-
tracts and engagements of the said T. M. Foster and at· her 
eea.t'a tll P. Aame iA 'lie aeseeBel iiR tR.e ehildPeB ef e&iti T. },~ 
'Fustet by the present marriage in fee ~:imple but with the 
rig·ht reserved by the said T.. M. Foster and Sallie B. his 
wife to convey the said property bw Deed or Will." .· 
The point involved in this suit is what interest T. M. Fos-
ter took under this deed. So far as the evidence discloses T. 
M. Foster and his wife, Sarah E. Foster, continued to reside 
at the home place conveyed to them in this deed and sup-
ported and maintained E. Bohannon and Louisa R. Bohan-
non for the remainder of their lives. T. M. Foster and 
Sarah E., his wife, continued to live at the home. place after 
the death of E. Bohannon and Louisa R. Bohannon and 
reared their family at this home. • 
T. M. and Sarah E. Foster had five children, to-wit, Lu-
ther M. Foster, Roland L. Foster, Sallie L. Hodges (nee 
Foster), Edgar .A. Foster and. Wilbur C. Foster. .All five 
'Children are still living. 
Sallie E. Foster died . test~te May 30, 1923, and her will 
probated 1\fay 30_, 1925 (p .. 23~ post), gave to three of her 
children, to-wit, Luther M. ~oster, Roland L. Foster and Sal-
lie L. Hodges two hundred · a.ri.d fifty dollars each, and the 
·rest of her property, both real and personal, was given after 
the death of her husband to her two sons, Edgar A. Foster 
and Wilbur C. ·Foster, to he equally divided between them. 
Sallie E. Foster owned at the time of her death other real 
estate in addition to her interest in the home place on Stutts 
Creek and the tract of wood land across the road acquired in 
the deed between E. Bohannon and others, dated Dec. 19, 
1879, the construction of which deed is involved in this suit. 
In May, 1927, Luther M. Foster. Roland L. Foster and 
Sallie L. Hodges instituted suit in the Circuit Court of · 
Ma~hews County against Edgar .A. Foster and Wilbur C. 
Foster. The purpose of thLs suit was to partition the two 
tracts of land, one being the home place on Stutts· Creek con-
taining 24.041 acres, and the other the wood land situated 
across the county road containing 3.43 acres, wliich, under 
t_he deed and agreement, dated Dec. 19, 1879, betwee·n E. BO:. 
hannon and others ( p. 34, post), had been conveyed to T. M. 
Foster and Sallie E. Foster, his wife, and to secure pay-
ment of the bequests in the will of Sallie E. Foster. The 
complainants, three of the children of T. M. and Sallie E. 
Foster, each claimed an undivided one-tenth interest in the 
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property as heir-at-law of their father, T. M. Foster. The 
bill recited that the other two children, Edgar A. Foster and 
Wilbur C. Foster, owned an undivided seven-tenths inter-
est _in the property, subject only to the specific bequests in 
the will of their mother, Sallie E. Foster, they having re-
ceived a one-half interest under their mother's will and each 
having iD:herited a one-fifth inferest from their father, T. M. 
Foster, who died intestate in October, 1923. 
The evidence taken on behalf of both complainants and de-
fendants shows that all the children of T. M. and Sallie E .. 
Foster contributed to the maintenance and support of the 
family. The four boys furnished supplies and repaired the 
buildings. Luther furnished the money for the erection of 
the dwelling now on the property, and. the younger sons, Wil-
bur and Edgar, built certain out-buildings. Rola~d :and Ed-
gar built six hen· houses. The only daughter, Sallie L. 
Hodges, looked after her parents when they were ~ick. Lu-
ther M. Foster, the oldest son, testified that he worked on 
the farm and in the oyster business to maintain his father 
and mother and the younger children up until about 1901. 
That when he left home he left his parents about $500.00-
all the money he had. That from 1901 to 1905 he sent his 
parents $20.00 per month out of his salary of $55.00 per 
month. That he spent over $900.00 in erecting the present 
dwelling house on the property and since 1907 he con-
tributed money to his parents from time to time although they 
were not actually in need of assistance during this latter pe-
rioa . · . 
Roland and Luther Foster testified that their father had 
from time to time stated when they were making improve-
ments and spending money on the property that it would be-
long to the children after the death of their father and 
mother. Edgar and Wilbur Foster testified that they made 
improvements to the property, built out-buildings and helped 
care for and maintain their parents, and that their father 
did not claim title to the property. Roland and Luther 
Foster testified that their father never stated ·he did not liave 
.an interest in the property, but, on the other hand, repeat-
edly said that tl1e property would belong to all the children 
.. after the death of himself and- wife, and the children would 
have· the benefits of the improvements placed thereon. 
By decree entered March 19, 1928 {p 47, post), the Circuit 
Court of Mathews County decided ''that T. M. Foster took 
no interest or title under the deed dated December 19, 1879, 
between E. Bohannon and wife and L. M. Foster and Sallie 
E., his wife; and others; which deed was recorded February 
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2, 1884, in the Clerk's Office of Mathews County, Virginia, 
D. B. 7, p. 507" (p. 34, post), and T. M. Foster had at his 
death no interest in the real estate in the bill and proceedings 
mentioned and that the plaintiffs in the suit acquired no in-
terest therein as heirs at law of T. M. F'oster; that the same 
was owned by Sallie E. Foster in fee simple, and upon her 
death passed under her will to her two children, Edgar A. 
and Wilbur C. Foster, subject only to the specific bequest of 
$250.00 each to the other three children, Luther M. Foster, 
Roland L. Foster and Sallie L. Hodges. 
Your petitioners respectfully submit that the Circuit Court 
of Mathews County erred in its construction of the deed and 
agreement of December 19, 1879, between E. Bohannon and 
others (p. 34, post), and in holding that T. M. Foster took no 
title or interest under this deed. The construction of this 
deed is purely a question of law. The Circuit· Court, we re-
spectfully submit, in the construction of this deed failed to 
take into consideration two fundamental principles of law, 
namely: 
(a) That where an estate is conveyed in one part of ari 
instrument by clear, unambiguou_s and explicit words such 
estate is not diminished or destroyed by words in another 
part of the instrument unless the terms which diminish or 
destroy the estate before given be as clear and decisive as 
the terms by which it was created, and 
(b) The power to convey property by deed or will carries 
with it the absolute property. 
I. THE FEE SIMPLE TITLE GRANTED T. 1\L FOS-
TER IN THE FIRST PART OF THE DEED· IS NOT DE-
STROYED BY THE LAST SENTENCE WHICH IS AM-
BIGUOUS AND INDEFNITE. 
The lan~age of the deed in regard to the property con-
veyed to T. M. Foster and wife, which is the property in-
vo]ved in this suit., is: 
"That T. M. Foster and Sarah E. his wife ·are to have the 
portion of the said tract on 'Stutts Creek' on which the said 
E. Bohannon and wife reside in fee simple, on which the 
dwelling- and outhouses are located, in consideration of the 
Raid T. M. Foster and wife supporting and maintaining the 
sa.id E. Bohannon and Louisa R. his wife during the remain-
der of their lives : the said portion here assigned being dis-
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tinctly marked in the survey of Geo. W. Bohannon County 
Surveyor of Mathews County, and the said excess being in 
consideration of the same. '' 
This is a clear, unambiguous and explicit statement. It 
conveys the property to T. M. Foster and his wife in fee 
simple. Tllf~ ~on~ideration i~ recited in this clause. to-wit, 
"In consideration of the said T. M. Foster and wife sup-
porting and maintaining the said E. Bohannon and Louisa 
R., his wife, during the remainder of their lives''. This is an 
obligation assumed by T. M. Foster along with his wife. The 
deed then describes the pro.perty conveyed Corneliua. E. Bo-
hannon and Fannie G. Bohannon, and provides for a road . 
for use in common by all parties. The wood land is then re-
ferred to as follows: 
"And it is further agreed that the woods land over the 
1\{ain County road is to be equally divided between the said T. 
l\f. Foster and wife and C. E. Bohannon, a plat of which said 
separate tracts has been made by said County Surveyor, 
and will be seen upon refer~nce to the plats on the· Survey-
ors Books.'' 
'rhen comes a single sentence written on the margin of the 
original deed and interlined .in the deed book as follows : 
''But it is to be hereby expressly understood that the por-· 
tion allotted to T. M. Foster & Wife is to be for the use and 
benefit of Sallie B. Foster his wife, free from all debts, con-
tract~ and engagements of the said T. M. Foster a·nQ at lieF 
fiesta tlle esme is te aeeeeBti te tfi:e 8ftil8:Peft ef ea:h~ ':P. M. 
ii'eeteF \J~ tile ~PeseB:t marPiage. ia fee BHRf)~e but with the 
right reserved by the said T. M. Foster and Sallie B. his 
wife to convey the said property by Deed or Will.'' 
We respectfriily submit that the last sentence does not take 
away from T. M. Foster the undivided one-half interest in 
the home tract on Stutts Creek and the parcel of timber land 
which in the deed had already been conveyed to him by clE!ar 
and unambiguous language. . 
The doctrine upon which we rely is clearly set forth in 
TV olverton v. Hoff man, 104 Va. 605, 52 S. E. 176. The deed 
in that case from George Wolverton and Leannah Wolverton, 
his wife, conveyed to her, her heirs and assigns, three tracts 
of land. The deed then proceeds :. · 
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"* * • it is distinctly understood by and between the 
parties to this deed that I desire that the said property shall 
be the property of W. S. Wolverton during his lifetime, and 
then to descend to his children, that is, should he, W. S. Wol-
verton, survive the said George and Leannah Wolverton 
. . ., 
W. S. Wolverton survived both George and Leannah Wol-
vcerton. In an ejectment proceedings brought by W. S. Wol-
verton against the person to whom Leannah Wolverton· had 
devised this property, the construction of· this deed was th~ 
sole point in issue, and the Court held that ·Leannah Wolver-
ton took a fee simple interest. , · 
The opinion in this case was delivered by President Keith, 
and it so clearly sets forth the principles involved in the con-
struction of the deed in the instant case that we take the lib~ 
erty in quoting from it at length ... The Court, after stating as 
a general rule in the construction of written instruments the 
intention is to be gathered from an examination of the whole· 
pap~r so as to give effect to the whole and when discovered it 
is to be carried into effect if it can be done consistently with 
the rules of law, proceeds (italics ours): 
"But ·if in a deed there be two cla1.tses so repu,qnant to each 
other that they cannot stand to,qether, the first shall be re-
ceived a.nd the l{li,Uer rejected, differing in this respect from a 
will. Blackwell v. Blackwell (N. C.), 32 S. E. ·677. 
''The rule upon he subject is well expressed in Delvin on 
Deeds, Section 837, where it is said : 'The intent, when ap-
parent and not repugnant to any rule of law, will control 
technical terms, for the intent, and not the words, is the es-
sence of every agreement. In the exposition of deeds, the 
construction must be upon the view and comparison of th~ 
whole instrument, and with an endeavor to give ·every part 
of it meaning- and e~ect.' But like most rules it has its 
exceptions. In Section 838a, the same author says: 'The 
question is not always one of intent, but of enforcing estab-
lished. and well-defined principles of law,' and in that con-
nection cites Maker v. Lazdll, 83 Me. 562, 22 Atl. 474, 23 Am. 
St. R.en. 795,, where the court says: 'The defendant in-
vokes the broad proposition· that, in considering. written in-
struments, courts should always seek for the actual intent of 
the parties, and give:effect to that intent when found,; what-
ever the form of the instrument. The proposition has been 
stated perhaps as broadly as this in text-books and judicial 
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opinions, but it is not universally true. It is hedged about 
by some positive rules of law, which the parties must heed 
if they would effectuate their intent, or avoid consequences 
ihey did not intend. M-utniments of title, especially, are 
guarded by positive rules of latW, to secure their cert01inty, 
precision? and permanency. If, in the effort to ascertain 
the real intent of the parties, one of these rules is encounteredr 
it m;ust control for no positive rule of law ccvn be lawfully 
violated in the. search for intent.' 
"In Gaslvins v. Hunton, 92 Va. 528, 23 S. E. 885. this court 
said: 'It is a settled rule of construction, both in deeds and 
mr.ls, that if an estate is conveyed, or an interest given, or a 
benefit bestowed in one part of the instrument by clear, un-
ambigGpus, and explicit words, suck 6Sttate, interest, or bene-
fit is Mt dtirminished nor destroyed by words in a;nother part 
of -the insh·'ll/lnent, unless the terms wh:ich diminish or de-
stroy, _the estate before given be a.s clear and decisive as the 
te1·~s ~by which it wa.s created.' 
'' yv e have seen that the fee simple is conveyed to Leannah 
Wolverton by the deed under consideration in clear, unam-
biguous, and explicit words. The language relied upon tore-
duce that interest from a fee simple to a life estate is not 
tlpt a.nd proper for the creation of any estate whatsoever. 
It cannot be said that it diminishes the estate given by lan-
guage as clear and decisive as that by which it was cre-
ated." 
This case we respectfully snbtpit is controlling in the in-
stant case. Applying the positive rule of law which Judge 
J{ei.th clearly affirms cannot be lawfully violated in the search 
for intent, to-wit: that where an estate is conveyed or in-
terest given in one part of the instrument by clear, unam-
biguous, and explicit words such estate or interest is not di-
minished or destroyed hy words in another part of the in-
strument unless the terms which diminish or destroy the· 
e-state before given be as eJear and decisive as the terms by 
which it was created, to the instant case, the last sentence in 
the deed-'' But it is to be hereby expressly understood that 
the portion allotted to T. M. Foster and wife is to be for 
the separate use and benefit of Sallie B. Foster his wife, free 
from all debts, contracts and engagements of the. said T. M. 
Foster aaa at lleP aeath the same is to eleseeBd te the-eh~ 
{ll"Qll gf 8aid T. :M. FgsteF by-the-present marriage in fee sim-
-f*le- but with the right reserved by the said T. M. Foster and 
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Sallie B. his wife to convey the said property by Deed or 
V\7ill' '-certainly cannot be held to be as clear and decisive 
as the unambiguous language in the first part of the deed 
oonveying to T. M. Foster a fee simple interest in the prop-
erty on Stutts Creek. The same sentence, the first part of 
which defendants rely upon to divest T. M. Foster of the fee 
8imple interest which the first part of the deed had conveyed 
to him, in the last half states that T. M. Foster and Sallie B., 
his wife, have the right to convey the property by deed or 
will. This sentence cannot be said to tot_ally destroy the one-
half undivided interest in the property previously given to 
T. M. Foster, or that the language used to destroy his in-
terest is as clear, explicit and unambiguous as the language 
by 'vhich it was created. The langua:ge used in· the last sen-
tence can most reasonably be construed as an attempt to limit 
the use and benefit of the property to the wife ofT. M. Foster 
for her life with the remainder in T. M. Foster and his wife 
to be disposed of by them either by deed or will. 
This construction is supported by the fact that the last sen· 
t(lnce of the deed as first written provided that at the death 
of· Sallie B. Foster the property was to descend to the chil-
dren of the said T. M. Foster by the present marriage in fee 
simple, showing that the limitation for the use and benefit of 
Sallie J3. Foster was for her life only. Without making any 
change in the .first part of the sentence the provision as to 
'vhat should become of the property at the death of Sallie B. 
Foster was marked out and the clause added to the sentence, 
''but with right reserved by the said T. M. Foster and Sal-
lie B. his wife to convey the said property by Deed or Will'' 
so that the last sentence in its final form read as follows: 
'• But it is to be hereby expressly understood that the por-
tion allotted toT. M. Foster & Wife is to be for the use and 
:>enefit of Sallie B. Foster his 'vife, free from all debts, con-
tracts and engagements of the said T. M. Foster aBel ttt fie¥ 
de~tt.b tfte smme is to desceftd to the children . of said 'f. M. 
:F!aP.tar l3y ilia ~PaseBt JB&PPiage iB fee BimfJle but with the 
rig-ht reserved by the said T. M. Foster and Sallie B. his 
wife to convey the said pr~perty by Deed or Will" (p 36, 
post). 
In the case of Gaskins v. Hunton, 92 Va. 528, Judge Buch-
anan, in delivering the opinion of the Court, said: 
"It i.s a ·settled rule of construction, both in deed-s ·and 
wills, that if a.n estate is conveyed, or an interest given, or a 
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benefit bestowed in one part of the instrument, by clear, un-
ambiguous, and explicit words, such estate, interest, or bene-
fit is not diminished or destroyed by words in another part 
of the instrument, unless the terms which diminish or de-
stroy the estate before given be as clear and decisive as the 
terms by which it was created. R·ayfiel'd v. Gaines, 17 Gratt. 
1; Barksdale v. White, 28 Gratt. 224, 228; Stark v. Lipsco'mbT 
· 29 Gratt. 322; Haymond, Trustee, ¥. Jones, 33 Gratt. 317, 
339; 2 Minor's Insts. 1057 (4th Ed.), and cases cited." 
This paragraph is quoted approvingly by J. Keith, in W ol-
vet,~on v. H of! man, above, and in the latter case J. Keith re-
fers to this doctrine as a positive rule of law which cannot be 
violated in the search for intent. 
The same doctrine is re..Jaffirmed in Smith v. White, 107 Va. 
616, 621, and quoted approVingly in Hawley v. Watkins, 109 
,,. .. a. 122, 127, 63 S. E. 560, 561, and the correctness of this doc-
trhle i1as never been questioned in Virginia. 
T. J\tL Foster, in consideration of the conveyance of the in-
terest in property to him in this deed, agreed along with his 
wife to support and maintain E. Bohannon and Louisa R. Bo-
hannon during the remainder of their lives. It is apparently 
in consideration of this that the home tract, houses and out-
buildings were conveyed toT. M. Foster and his wife for the 
deed says ''and the said excess being in consideration of 
the same". So far as the evidence discloses T. M. Foster 
performed this obliga•tion. 
We respectfully submit that T. M. Foster took an undi-
vided one-half interest in the property conveyed to himself 
and wife in this deed which at his death, he having survived 
his wife, passed to his five children as tenants in common 
and that in holding- that T. M·. Foster took no interest or title 
under the said deed of December 19, 1'879, between E. Bohan-
non and wife and T. M. Foster and wife and others the Cir~ 
cuit Court of 1\iathews County erred. 
II. THE UNQUALIFIED· RIGHT TO DISPOSE OF THE 
PR.OPERTY BY DEED OR WILL CARRIED WITH I'J.T 
THE ABSOLUTE PROPERTY. 
There is another rule of law which the Circuit Court failed 
to take into consideration in the construction of the deed of 
Decem·ber 19, 1879, between E. Bohannon and others, p. 34, 
post, and which is equally decisive qf this case in favor of 
the appellants. That rule is that the a:bsolute right to dis-
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pose of property by deed or will draws with it to the person, 
10r persons, who have that right the absolute prope:t:ty. 
If the last sentence of the deed is sufficiently clear as to 
be treated as a valid habendum clause, then it shows tbat T .. 
'}f. Foster and Sallie B., his wife, by reserving the right to 
convey the property by deed or will without limitation or re .. 
'Striction continued to hold the fee simple title which, by 
'Clear and unambiguous language had been conveyed to them 
in the first part of the deed. The last portion of the last 
sentence provided: 
"• * >.~: but with the right reserved by the said T. M .. 
Foster and Sallie B. his wife to convey the said proper.ty by 
Deed or Will.'' 
Real property in Virginia can only be conveyed by deed or 
will, and the right to convey it by either or both deed or 
will gave to T. M. F,oster and .Sallie B., his wife, unlimited 
'Control over the property and carried with it the fee simple 
title. · 
''The power of absolute disposition is the eminent quality 
'Of nbsolnte o'vnership." 
The doctrine of May v. Joynes., 20 Gratt. 692, is based upon 
this rule. We do not deem it necessary to cite eases on this 
doetrine .aR they are almost without number. The rule iR re-
ferred to by IIarrison, J., in H{}IJ'tSbrough, Admr., v. Trustee 
'0/ -the Presbyterioo Church, 110 Va. 15, 65 S. E. 467, as ''a 
canon of property", and Burks, J., in Conrail v. Conrad, 
Ea;ors., 123 Va. 711, 721, 97 S. E. 336, said: "The rule is so 
:firmly settled that it has become a rule of property, and we 
d<> not feel a liberty to depart from it.'' 
''If the power to convey property by deed or will is con-
ferred it is immaterial whether it is exercised or not. The 
estate granted remains the same." Conrad v. Conrad's 
Exor., supra; Crutchfield v. Greer, 113 Va. 232, 235, 74 S. E. 
166. 
In delive.rin_g- the opinion of the Court in Crutchfield v. 
Greer, sttpra, Harrison, J., said: 
''The rule in t};tese cases, which has become a canon of 
property is that when an estate is given, coupled with the ab-
solute power of disposition, either express or implied, it 
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oomprehends everything, and the devisee takes the fee •· • * 
It is immaterial whether he disposed of it or not. It is sufTh-
cient that he had the power to dispose of it .. '" 
In both the Conrad case, supra, and the.case of Davis v. 
J(endaU, 130 Va. 175, 107, S. E. 751, a number of the authori-
ties on this subject are reviewed. In the Davis v.' Kendall 
case the Court held that the fact that the estate left by Robert 
P. Davis· to his wife, Octavia Davis (later Octavia Nelson},. 
could be disposed of by her only "at her death n prevented 
the rule of May v. Joynes from applying, but the elaborate 
opinio11 of Saunders-, J., clearly implies that had she been 
givell the right to dispose of the estate by deed or will effec-
tive a.t any time the rule would have applied, and she would 
have taken a fee simple interest. The Court, at p, 192, after 
quoting approvingly from the Conrad case to the effect that 
when a person is given absolute dominion over property 
whether the estate be legal or equitable this· constitutes a gift 
of the pr·operty itself, said: 
''With this pronouncement we fully concur. If the abso-
lute dominion is given it is just as if the fee simple itself 
is given.'' 
The language of Kelly, J., in delivering the opinion of 'the 
Court, which applied this rule in Steffey v. King, 126 Va. 120, 
101 S. E. 62, is very pertinent for that case like the instant 
one arose prior to the amendment of the statute: 
"It may be, as argued by counsel for the appellants, that 
the rule in question often operates to defeat the real inten-
tion of the testator. The legislature seems to have thought 
so when if passed the act effective June 26_, 1908, (Acts 1908, 
c. 146), amending section 2418 of the Code. The will in the in-
.stant ·case, however, took effect before that act was passed, 
and nothing remains for us·to do with this' branch of the case 
· but to f'ollow the rule which, as Judge Harrison said hi Parish 
v. Wa.Q'man, 91 Va .. 430, 21 S. E. 810, has become a canon of 
property.'' 
The original will shows that as first written the last part of 
the last sentence instead of providing as at present, stated 
that at the death of the first takers the property should go to 
·their children. This. shows that the limitation ·for the use 
and benefit of Sallie B. Foster was for her life. The pro- . 
vision that at .the death of the first takers the -property 
t 
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should go to their children is then erased and the clause 
"but with right reserved by the said T. M. Foster and Sal-
lie B. his wife to convey the said property ;by deed or will" 
is substituted in its place. 
This, we respectfully submit, further restricts the use of 
the property to Sallie B. Foster by giving T. M. Foster and 
wife the absolute right to dispose of it at any time either by 
deed or by will-the unlimited power of alienation carrying 
with it under the above canon of law fee simple ownership. 
The words "use and benefit" imply the rights given life 
tenants rather than the rights taken by owners in fee. 
"The word 'use' does not in its ordinary meaning impart 
ttny power of disposition of the corpus referred t~jtus dis-
tJonendi of the corpus-but the contrary; indeed, only the 
right to use and enjoy the benefit of the corp·us is implied by 
the word 'use'.'' Bristow v. Bristow, 138 Va. 67, 69, 120, S. 
E. 859. 
It is not the fee simple title to the property that under the 
last sentence is to be for the use and benefit of Sallie B. Fos-
ter, but it is the land which by the first clause of the deed 
had been conveyed to T. M. Foster, and wife in fee, less the 
reserved right of T. M. Foster and wif~ to convey the same 
property by deed or will. The word ''reserve'' is defined in 
Gordon Metal Co. v. Kingan, 132 Va. 229, 237, 111 S. E. 99. 
It is there said : 
''To reserve from the operation of a deed appears to be the 
equivalent of excepting therefrom and retaini;ng in grantor 
some right, title or interest in the subject matter, which, but 
for such reserv~tion, would pass thereunder to the grantee. 
To hold otherwise h!3re would he to attach no significance 
thereto and to construe the deed just as if it had been 
omitted.'' 
But by operation of law the attempt to reserve in T. ~I. 
Roster and wife the right to convey by deed or will the prop-
erty which, by the first clause in the deed, had been conveyed 
to them in fee had the effect of vesting in them the fee sim-
ple title to the property. 
To briefly summarize our position treating the last sen-
tence of the deed as a habendum clause : 
(1) The first clause in the deed in terms allots toT. M. Fos-
ter and 'vife the portion on ''Stutts Creek'' on which dwelling, 
etc., are located "in fee sirnple". This clause recites consid-
14 Supreme Court of Appeals of Virginia. 
eration-the agreement ofT. JYI. ·Foster and wife to maintain 
and support E. Bohannon and Louisa R., his wife, the re-
mainder of their lives. 
(2-) The ·first part of the last sentence of the deed seeks 
to limit the use and benefit of this property to Sallie B. Fos-
ter-the language used together 'vith the clause eraced imply 
an intention -to limit this to her for life. 
(3} The last part of the last sentence-and equally a part 
of the habendum clause-reserves to.T. M. Foster and Sallie 
B., his wife, the power to dispose of, by deed or will, the same 
property which~ under (1), had been allotted to them in fee 
simple, and under (2) had been limited in use and benefit to 
Sallie B. Foster. This absolute power of alienation carries 
with it the fee simple title. 
For the reasons set forth in this petition, which is adopted 
as the brief of the appellants, we respectfully submit tha.t T. 
]\{. Foster acquired under the deed from E. Bohannon and 
others, dated December 19, 1879, an undivided one-half in-
terest in the tract of land on Stutts Creek on which the said 
JtJ. Bohannon and wife then resided, and on whJch the dwelling 
and outhouses are located, together with an undivided one-
half interest in the piece of wood land across the main county 
road, and that upon his death his one-half interest in the 
property passed to his five children, and that the lower Court 
erred in deciding that T. M. Foster took no interest or title 
under the said deed of December 19, 1879. 
Your petitioners, therefore, pray that this Court will re-
view and reverse the decree of the lower Court, and will en-
ter such decree as the lower Court should have entered con-
struing the deed between E. Bohannon and ·wife and T. M. 
Foster and wife and others, dated Decem~r 19, 1879, and will 
decide that under this deed T. ~L Foster took an undivided 
one-half interest in the property therein conveyed to him 
and Sallie B. Foster, his wife, and that upon the death of 
T. M. Foster, intestate, his undivided· one-half interest in 
the property passed to his five children as his heirs at law. 
All of which is 
_Respectfully submitted, 
LUTHER M. FOSTER, 
ROLAND L. FOSTER, 
By CounseL 
DAVID NELSON SUTTON, 
Counsel for Petitioners. 
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I, David Nelson Sutton, Attorney at Law, practieing in 
the Supreme Court of .Appeals. of Virginia, do certify that in 
my opinion there is error in the decree complained of in the 
foregoing petition .for which the same should be reviewed and 
reversed. 
DAVID NELSON SUTTON. 
'\Vest Point, Virgini~, September 12, 1928. 
Received Sept. 12, 1928. 
H. S. J. 
Appeal allowed and supersedeas awarded. Bond $300.00. 
HENRY W. HOLT. 
Rec'd Sept. 24/28. 
H. S. J. 
page 17 } VIR·GINIA: 
Pleas ·before the Circuit Court of the County of Math~ws, 
at the court-house thereof on Monday the 19th day of March, 
1928. 
Be it remembered, that heretofore to-wit: at Rules held in 
the Clerk's Office of the Circuit Court on the 2nd day of May 
1927, came Luther M. Foster, Roland L. Foster and Sallie L. 
Hodges, by their counsel and filed their Bill in Chancery 
against Edgar A. Foster and Wilbur C. Foster, which bill 
is in words and figures following: 
Virginia, 
In the Circuit Court of Mathews County: 
Luther M. Foster, Roland L. Foster and Sallie L. Hodges, 
v. 
]~dgar A. Foster and Wilbur C. Foster. 
BILL. 
To the Honorable Claggett B. Jones, Judge of the Circuit 
Court of Mathews County: 
Your complainants, Luther M. Jroster, of Norfolk, Virginia, 
and Roland L. Foster and Sallie L. Hodges, of Mathews 
County, Virginia, respectfully show unto the Court: 
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1. That T. M. Foster, late of Mathe,vs County, Virginia, 
departed this life intestate in October 1923, leaving as his 
heirs at law his five children, to-wit: Luther M. Foster, Ro-
land L. Foster, Sallie L. Hodges (nee Foster), Edgar A. 
J.i,oster and Wilbur C. Foster; the first three of whom are the 
complainants and the last two of whom a.re the defendants in 
this suit. 
2. That T. M. Foster died seized and possessed in fee sim-
ple of a one-half undivided interest in t'vo tracts of land sit-
uated· in Piankitank ::1\tfagisterial District, Mathews County, 
Virginia, one tract being the home tract of the said T. M. 
Foster situated on .Stutts Creek, containing 24.041 acres, and 
the other tract being a tract of wood land situated across the 
County R-oad from· the first mentioned tract containing 3.43 
acres, both of which tracts are fully shown on a 
page 18 } plat of survey of the two said tracts made by 
G. W. Bohannon, Surveyor, December, 1'879, and 
recorded in the Plat Book of Mathews County, Virginia, No. 
2, pages 232-233. It being the same property which was as.: 
sig:ped and conveyed to T. M. Foster and Sallie E. Foster, his 
wife, by a certain partition deed entered into between E. Bo-
hannon and Louisa R., his wife, and Cornelius E. Bohannon, 
T. M. Foster and Sallie E. Foster, his wife, and Fanny G. 
Bohannon, which deed dated Dec. 19, 1879, was recorded Feb. 
2, 1884, in the Clerk's 1 Office of Mathews Oounty, Virginia, 
D. B. 7 p. 507. A certified copy of which said deed is here-
with filed marked "Exhibit A" and made a part of this bill. 
3. That Sallie E. Foster, the mother of the complainants 
and the said defendants, departed this life testate on May 30, 
1923, and that by her will she gave to each of your complain-
ants $250.00, and the rest and residue of her estate. was left 
in equal shares to the two defendants, Edgar A. Foster and 
Wilbur C. Foster. Edgar A. Foster was nominated Executor 
by the said will. This will 'vas duly probated before the 
Clerk of the Circuit Court of }.l!athews County May 30, 1925, 
(two years after the death of the testatrix). A duly authen-
ticated copy of the said will is here,vith filed marked ''Exhibit 
B" and made a part of this bill . 
. 4. That there has been no qualification on the estate of 
either Sallie E. Foster or T. ~L Foster . 
. 5. That the said Sallie E. Foster did not leaveo sufficient 
personal property to pay the bequests in her will, but owned 
------ -----·-· 
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certain other real estate in addition to the one-half undivided 
interest which she owned in the two tracts of land conveyed 
to T. M. Foster and her by the deed hereinabove recited. The 
tract of land which the said Sallie E·. Foster owned in her own 
right at the time of her death being a tract containing 24.47 
acres in Pianitank lVIagisterial District, Mathews County, 
Virginia, and bounded as follows: on the north by a creek 
and the lands of Alex Hudgins and wife, east by the land of 
T. M. Foster and wife, south by a creek and west 
page 19 ~ by said creek. It being the same property con-
veyed to Sallie E. Foster by deed from Cornelius 
E. Bohannon and Isabella, his wife, dated March 28, 1898, 
and recorded April 27, 1903, in the Clerk's Office of Mathews 
County, Virginia, D. B. 13, p. 455. 
6. Your complainants respectfully represent that they each 
own a one-tenth (1/10) undivided interest in the 24.041 acre 
tract and in the, 3.43 acre tract, being the home property and 
the tract of wood land as hereinabove set forth ; and the 
other seven-tenths (7 /!0) interest in the said property ~being 
owned in equal shares by each of the said defendants, but the 
five-tenths ( 5/10) interest in the said tracts which the said 
two defendants received under the will of Sallie E. Foster 
is subject to the $250.00 bequests made to each .of your com-
plainants in the ·will of the said Sallie E. Foster. 
7. That the said real estate of :which T. M. Foster and Sal-
lie E. Foster died seized and possessed is not susceptible of 
partition in kind among the parties entitled thereto. 
8. In consideration of the premises and forasmuch as your 
complainants are without remedy save in a court of equity 
where matters of this kind are only and properly cognizable, 
your complainants pray: 
(a) That Edgar A. Foster and Wilbur C. Foster be made. 
parties defendant to this bill and required to answer the 
same, but not under oath, the oath being hereby waived. 
(b) That the home tract of land of which T. M. Foster .and 
Sallie E. Foster died seized and possessed, containing 24.041 
acres and the tract of wood land of which the said T. M. Fos-
ter and Sallie E. Foster died seized and possessed, contain-
ing 3.43 acres as hereinabove fully described, may be parti-
tioned in one of the modes prescribed by statute. 
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(c) That if partition in kind cannot be conveniently made 
that the said tracts may be sold and the proceeds therefrom 
divided between the respective parties according to their re-
spective interests. 
(d) That the interest in real estate which passed to the 
defendants under the will of Sallie, E. Foster may 
page 20 ~ be subjected to the payment of the bequests which, 
nnder the will of Sallie E. Foster, were made to 
the complainants in this snit. 
(e) That all such other and further things be ordered and 
done as may be necessary for the complete disposition of 
this cause and for such other relief, both general and special,. 
as to equity may seem meet and the nature of the cause may 
require. 
And your complainants will ever pray, etc. 
LUTHER M. FOSTER, 
ROLAND L. FOSTER, 
SALLIE L. HODGES, 
By Counsel. 
LEWIS & SUTTON, p. q. 
Here follows copy of Exhibit A, referred to in the Bill-
Articles of AgTeement, made and entered into this 19th day 
of December 1879, behveen E. Bohannon and Louisa R. his 
wife of the first part and Cornelius E. Bohannon, T. M. Fos-
ter and Sallie E. his wife, and Fannie G. Bohannon, parttes 
of the second part, . 
Witnesseth, that whereas by the provisions of the will of 
Mrs. Mary Minter, now of record in the office of the Clerk of 
~Iathews County Court, the said parties of the :first part are 
entitled to a life estate in the tract of land upon which the 
said E. Bohannon and Louisa R. his wife at present reside, 
and upo~ their death, the same is to descend to the children 
of the said E. Bohannon, and his heirs forever. 
Now Therefore the said parties of the second part, in con-
sidera.tibn of the provisions of the aforesaid will, and by 
and with the consent of the said parties of the first part, do 
agree with each other as follows: that T. M·. Foster and 
Sarah E. his wife are to have the portion of the said tract on 
''Stutts Creek", on which the said E. Bohannon and wife re-
side, in fee simple, on ·which the dwelling and ou~houses are 
I. 
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located, in consideration of the said T. 1\f. Foster and wife 
maintaining and supporting the said E. Bohannon and L0uisa 
R. his 'vife during the remainder of their lives; the said 
portion hereby assigned being distinctly marked 
·page 21 ~ in th·e survey of G·eorge W. Bohannon, Surveyor of 
Mathews County., and the said excess being in con-
-sideration of the same. 
2nd. Cornelius E·. Bohannon to have that portion on the 
West of the road running from the dwelling house to the 
Main County Road, and thence to the creek opposite to the 
land of A. C. Browne and T. G .. Callis. 
3rd. Fannie G. Bohannon to bave the portion lying on the 
~fain road, running through the land and adjqining the por-
tion assigned toT. ~L Foster and Wife, and Geo. W. Dixon on 
the South and East. 
In which division however, tlle said Louisa R. Bohannon 
the wife of the said E. Bohannon reserves her right of dower. 
And it is hereby agreed that the road from the Main County 
Road to tl1e dwelling house is to be held in common for the 
use of all tl1e parties. · 
A full ciescription and the boundaries of said several. tracts 
will be seen upon reference to the Surveyor's book now in the 
possession of Geo. W. Bohannon, Surveyor of Mathews 
County. And it is further agreed that the woods land over 
the Main County road is to be equally divided between the 
said T. M. Foster and wife and C. E. Bohannon, a plat of 
-which said several tracts has been made by said Gounty Sur-
veyor, and will be fully seen upon reference to the plats on 
said Surveyor's books. 
Witness the following signatures and seals. But ft is to be 
l1ereby expressly understood that the portion allotted to T .. 
~I. Foster and wife is to be for tlie separate use and bene-
fit of Sallie B. Foster his wife, free from all debts, contracts 
& engagements of the said T. M. Foster but with the right re-
·served by-Of conveying the said property by deed or· will 
by the said T. M. Foster and wife. 
E. BOHANNON, 
LOUIISA R. BOHANNON, 
C. E. BOHANNON, . 
T. M.: FOSTER, . 
SALLIE E. FOSTER, · 
FANNIE G. BOHANNON, 
(Seal) 
(Seal) 
(Seal) 
(Seal) 
(Seal) 
(Seal) 
to· Supreme Court of Appeals of Virginia. 
page 22 ~ State of Virginia, 
County of Mathews, to-wit: 
I, Geo. S .. Miller, Clerk of the County Court of Mathews 
County, in the State aforesaid, do' certify that E. Bohannon,. 
T. M. Foster and Fannie G. Bohannon, whose names are 
signed to the· above writing bearing date on the 19th Dec., 
1879, have acknowledged the same before me in my County 
aforesaid. 
Given under my hand this 23rd April, 1881. 
G. S. ~IILLER, C. C. 
State of Virginia, 
County of lVIathews, to-wit:-
I, GeorgeS. Miller, Clerk of the County Court of lVIa.thews 
County, in the State aforesaid, do certify that LDuisa R. Bo-
hannon the 'vife of E. Bohannon, and Sallie E. Foster the 
wife of T. M. Foster, parties to the above deed bearing date 
on the 19th day of December, 1879, personally appeared be-
fore me in my County aforesaid, and being examined by me 
privily and apart from her husband, and having the.writing 
aforesid fully explained to them, they, the said Louisa R. 
Bohannon and Sallie E. Foster aclmowledged the said writing 
to be their act and declared that they had willingly executed 
the same and do not wish to retraet it. 
Given under my hand April 22nd, 1881. 
G. S. MILLER, C. G. 
In the Clerk's Office of the Oounty Court of Mathews 
County, February 2nd, 1884. This deed was this day fully 
proved by the oaths of Thomas Carney and James .l\.. Callis 
the snbscribing witnesses as to 0. E. Bohannon, arid was 
the~eupon admitted to record; 
Teste: 
G. S. MILLER, C. C. 
A copy; Teste : 
W. B. SMITH, Clerk. 
I 
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page 23 ~ Here follows copy of Exhibit "B'' referred to 
in the. Bill : 
In the name of God, Amen, I Sallie E. Foster of Mathews 
County do hereby made, publish and declare this my last 
vVill and testament, hereby revo·itng any and all Wills by me 
heretofore made. 
First-I give, devise and bequeath to my husband Thos. M. 
Foster as long as he lives, all of my real & personal estate, 
with the rents, issues and profits from said real estate, also 
the full use of all my household, furniture, beds, bedding, &c.; 
And after the death of my said husband I wish all my prop-
erty, both real & personal to go to my two sons Edgar A. 
Foster and Wilbur C. Foster to be equally divided between 
them, and it is understood, that the said Edgar A. Foster and 
W. C. Foster are to pay the remaining three children viz 
Sallie L. Hodges, Luther M. Foster and Roland L. Foster in 
money the sum of hvo hundred· and fifty dollars ($250.00) 
each, this being all I intend giving them as theh'- portion of 
my estate, both personal and real. In case of early death, 
I wish it to be understood that nothing is to be disturbed; and 
that I desire that my sons Edgar A. and Wilbur C. Foster 
shall have sufficient time to pay the sum given to my other 
three children as my youngest son Wilbur C. Foster not be-
ing 21 years of age. It is also my wish and desire that my 
son Edgar A. Foster shall have my dwelling house and 
as a portion of his part should he desire. Should either of 
my sons Edgar A. or Wilbur C. Foster die without issue, his 
portion. is to go to the surviving one. 
I hereby nominate and appoint my son Edgar A. Foster 
executors of this my last Will and testament. 
In witness whereof I have hereunto subscribed my name 
and .affixed my seal this the 29th day of April 1917. 
SALLIE E. FOSTER, (Seal) 
Signed, sealed, published and declared by the said testa-
trix Sallie E. Foster as and for her last Will and testament 
in the presence of us, who at her request and in her presence 
and in the presence of each other have hereunto 
page 24 ~ subscribed our names as witnesses this 29th day o~ 
April 1917. 
Witnesseth 
J. R. WINDER, 
A. H. HUNLEY. 
I. 
22 Supreme Cou!t of Appeals of Virginia. 
In the Clerk's Office of the Circuit Court of Mathews 
County, :J\~Iay 30th, 1926. 
This paper writing purporting to be the last will and testa-
ment of Sallie E. Foster, deceased, having this day been pro-
duced before the Clerk of the aforesaid Court and proved 
by the oath of A. H. Hunley, one of the subscribing witnesses 
thereto; on the motion of Edgar A. Foster, the executor 
named in said writing, it is ordered that the said writing be, 
and the same hereby is established, probated and admitted 
to record as and for the true last will and testament of Sal-
lie E. Foster, deceased. 
Teste; 
:. •• * 
W. B. SMITH, Clerk. 
A Oopy-Teste; 
.. 
W. B. SMITH, Clerk. 
And at another day, to-wit: On the 9th day of May, 1927, 
E. A. Foster and W. C. Foster filed their answer to the Bill 
here mentioned, at the third J\IIonday May Rules, which is in 
words and figures as follows: 
In. the Circuit Court of Mathe·ws County. 
Luther :Tvi. Foster et als. 
vs. 
E. A. & W. C. Foster. 
ANSWER OF E. A. & W. C. FOSTER. 
. . 
The joint and separate answer of E. A. & W. C. Foster to 
a bill in equity exhibited against them in the Circuit Court 
of Ma.thews County, by Luther M. Foster et als. 
page 25 ~ These respondents saving and reserving etc, for 
answer to the said bill, or to so much or such parts 
thereof as they are advised it is material that they answer, 
answer and say:-
1. They deny the Complainants have any interest whatso-
ever in the 24.041 Acres of land referred to in their bill filed 
in this cause. 
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2. They deny the paper writing referred to by the Com-
plainants and filed with their bill as ''Exhibit A'' undertook. 
to convey or ·in fact did convey any portion of the said land 
to ~. M. Foster-through whom they claim to own by descent 
or inheritance an undivided one-tenth portion each in. the 
said 24.041 Acres. · 
3. That if this Honorable Court shall be required at this 
time to interpret or construe said paper writing at the ih-
stance and upon the motion of the Complainants in order that 
they may have set aside or sold their supposed interests, it 
will be necessary, your respondents respectfully submit, to a 
proper judcial understanding of said paper, that documen-
tary and other evidence, either orally or in the nature of depo-
sitions be submitted-all of which your respondents do not 
now waive in the filing of this answer, but shall insist upon 
in the adjudication of this question, if it shall arise. · 
4. Again your respondents most respectfully submit that, 
in order for this Honorable Court to properly interpret the 
intention and meaning of this paper-regarding whether the 
conveyance was toT. M. Foster and wife or to Sallie E. Fos-
ter alone and entirely, would not the Court like to know cir-
cumstances surrounding the execution of this paper by plac-
ing itself in the position of the parties when it was executed? 
Would not the Court like to know the attitude of T. M. F'Os-
ter- towards the control and right of disposition of this prop-
€rty during his life time-whether or not he knew of the 
making of the Will by his wife, tl?-e said Sallie E. Foster and 
the manner in which she disposed of this property, to-wit:-
the 24.041 Acres 1 So it is, your respondents respectfully sup-
mit, they are persuaded to believe this Honorable Court will 
wish and require all facts and circumstances legally helpful 
in making plain the exact meaning and intention 
page 26 ~ of the parties at the time of the execution of the 
paper writing referred to as "Exhibit A". 
5. ~your respondents further answering say, they recognize 
and aclmowledge their indebtedness to the Complainants in 
the sum of money mentioned in the Will of their mother Sal-
lie E. Foster, and that it will not· be necessary for this Hon-
orable Court to decree the sale of any property in order 
that these amounts may be paid, and this your respondents 
believe, the complainants will verify, fully persuaded they 
can at any time receive these amounts; and will state that this 
suit was not instituted for that purpose, nor would the neces-
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sity to do so ever have arisen, but the money would have 
. bee11: pa.id upon request. 
And now having answered your respondents pray to be 
hence dismissed with their reasonable costs in this behalf 
expended. And they will ever pray etc. 
E. A. FOSTER, 
W. C. FOSTER. 
By J. BOYD SEARS, Counsel. 
Here follow depositions of witnesses taken in the above 
· styled suit and read in the evidence in the trial of the case: 
The depositions of A. H. Hunley and E. A. Foster, taken 
before me, Gilbert L. Diggs, a Commissioner in Chancery, 
by consent of all parties on the 30th day of August, 1927, at 
my office at Mathews Court House, Virginia, between the 
hours of 10 A. ~I. and 12M. to be read in evidence on behalf · 
of ·the defendants in a certain suit in chancery no'v depend-
ing in the Circuit Court of Mathews County wherein Luther 
M. Foster et als are the Complainants and E. A. Foster and 
Wilbur C. Foster are the defendants. 
Present: D. N. Sutton, Counsel for Complainants and J. 
Boy Sears, Counsel for Defendants. 
page 27 ~ Here follows the testimony of 
A. H. HUNLEY, 
a witness who :first being duly sworn, testified as follow:s: 
By Mr. Sears : 
Q. Please state your name, age and place of residence Y 
A. A. H. Hunley, my age 57, I live at Fitchetts, Mathews 
Co., Va. 
Q. I hand you a certified copy of the Will of Mrs. Sallie E. 
Foster, deceased, and ask you if the A. H. Hunley appearing 
on this will as a witness was signed by you as a witness to 
the original will Y . 
By Mr. Sutton: Counsel for Complainants objects to the 
taking of testimony in this suit as the case has been argued 
and submitted to the Court for decision with the understand-
ing that should the Court desire parol evidence either side 
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would have the right to take same. The Court has not yet 
indicated its decision. The construction of a written instru-
ment is a matter for he Court and the positive rules of law 
governing same cannot be violated nor drawn in question by 
parol testimony. 
A. Yes, sir. 
Q. At the time you appeared as a witness to the will of Mrs. 
Foster was her husband, T. M. Foster, present and if yea, 
do you know whether or not he knew the contents of the said 
will! 
By Mr. Sutton: Counsel for complainants objects to this 
question and this line of testimony as irrelevant and imma-
terial and as an attempt to vary by parol evidence the terms 
of a validly written instrument. 
A. He was present and knew the terms of the will. 
Q. Do you know that he knew the contents of the said will 
from anything he may have said in your presence and hear-
ing to his wife, Mrs. Sallie E. Foster~ 
By Mr. ~Sutton: Same objection. 
A. Yes I think he knew the contents of it. The only thing 
he said was this-He and his wife were just speaking of the-
what they were giving each one of the children-that he 
thought that the $250.00 she was giving to Roland Foster, 
Luther Foster and Mrs. Hodges was not enough. 
page 28 ~ CROSS EXAMINATION. 
By Mr. Sutton: 
Q. Was anything said about his signing the will~ 
A. No Sir 
And further this deponent saith not. 
A. H. HUNLEY. 
Here follows the deposition of 
W. B. SMITH, 
a witness of lawful age, who first being duly sworn deposes 
as gollows: 
By Mr. Sears : 
Q. What is your official position in the County of Mathews 7 
26 Supreme .Court of Appeals of Virginia. 
A. County Clerk. . 
Q. Will you look at the papers handed to you and say 
whether it is a true copy of the will of Mary Minter now of 
record in the Clerk's Office of Mathews CountyY 
A. Yes. 
Mr. Sears: I no'v offer the said paper as evidence in this. 
case. 
Q. Please examine the paper now handed you and :filed as 
evidence in this case and say whether the same is a true copy 
of a deed from E. Bohannon and wife to Mrs. Sallie E. Foster 
~nd of record in the Clerk's Office of Mathe.ws OountyY 
By Mr. Sutton: Counsel for complainants objects to the in-
troduction of this deed as it is not in the chain of title of the 
property involved in this suit and such evidence is irrele.-
vent. 
A. Yes. 
Q. Will you please look at the plot of survey now handed 
von and offered in evidence in this case to be filed as such and 
~tate whether you have bad occasion to compare the said 
plot with tbe plot of division of the lands on controversy as 
made by G. W. Bohannon, late County Surveyor, and 
whether the same is a copy of the plot appearing on the sur-
veyor's records of Mathews County? 
A. This is an exact copy of a plot of survey made ·by G. W. 
Bohannon. 
Q. Please state if you have not at my request examined tlie 
land books of Mathews County and now in the Clerk's Office 
and I think that was .1913. I did ontpay them before that 
of land appearing on the plot just offered in evidence as the 
land of Sallie E. Foster is listed for taxation? 
page 29 ~ By 1Ir. Sutton: Counsel for complainant objects 
to this testimony as irrelevent as a recital on the 
land book cannot be used to contradict monuments of title-
deeds and wills. 
A. Listed in the name of Sallie E. Foster. 
And further this deponent saith not. 
W. B. SMITH. 
I 
I 
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Here follows the deposition of 
E. A. FOSTER, 
a witness of lawful age, who being first duly sworn, deposes 
as follows: 
By Mr. Sears: · 
Q. Are you the E. A. Foster mentioned in the will of your 
mother, Mrs. Sallie E. Foster~ 
A. Yes, sir. 
Q. State if you please whether or not you ever heard your 
father, T. N. Foster, claim any title to any portion of the 
property divided by G. W. Bohannon, Surveyor, and appear-
ing on the plot in the name of your mother, Sallie E. Foster7 
By ~Ir. Sutton: Counsel for complainants objects to this 
evidence as improper as the claim ·or disclaimer of T. M. Fos-
ter by parol cannot effect right under deed or will and parol 
-evidence is improper to contradict or vary the terms of the 
deeds and wills constituting chain of title. · 
A. No, I never heard him make any claim to it. 
Q. Did ot not you ever hear your father state that he did 
not own title to any of the ~aid property Y 
By Mr. Sutton: Sa~e objection. 
A. Many tunes. 
Q. Who paid the taxes on this property for the past ten 
years? · 
By Mr. Sutton: Objected to as irrelevent. 
A. E. A. Foster and W. C. Foster. 
Q. Did or not your father decline to pay the taxes on the 
property on the ground that he did not own the property Y 
By Mr. Sutton: Question objected to as irrelevent and for 
the reason that the taxes on the property were properly 
. chargeable to the life tenant. 
A. Yes, he stated that he would not use his money to pay 
taxes as he had no rights and what money he had 
page 30} he wanted to use for himself. 
By Mr. Sutton: 
Q. Who paid the taxes before you and your brother Wilbur 
began paying them Y 
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A. I don't know I suppose he, my father paid them but 
I have no knowledge of it. 
Q. You and your brother have been paying the taxes for 
only ten years? 
A. I began paying taxes since I opened the store at Redart 
and I think that was 913. I did not pay them before that 
time. 
By Mr. Sears: 
Q. Please state if the paper handed you and offered in evi-
dence marked Exhibit Y was found among the papers after 
the death of your father and mother1 
A. It is. 
Q. Please state if you did also find among the old papers 
after the dea.th of your parents the .Paper now handed you 
marked Exhibit Z and offered in evidence f 
By Mr. Sutton: Counsel for complainants objects to this 
evidence as irrelevant as a receipt to one of several grantees 
in a deed for the recordation fee cannot vary or affect the 
rights acquired under a deed. 
A. Yes. 
And further this deponent saith not. 
E. A. FOSTER. 
State of Virginia, 
County of Mathews, to-wit: 
I, Gilbert L. Diggs, a Commissioner in Chancery do certify 
that the foregoing depositions were duly taken before me by 
consent of parties by counsel and that the witnesses were 
duly sworn and the depositions duly signed. 
Given under my hand this 30th day of August, 1927. 
GILBERT L. DIGGS, 
Commissioner in Chancery. 
page 31 ~ Here :follows 'copy of Will of 'Mary Minter. 
marked ''Exhibit M'' : 
I, Mary Minter of the County of Mathews and State of 
Virginia, being of sound and disposing mind, memory and 
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understanding, do make this to be my last Will and Testament 
as follows-
1st. I direct that my just debts be paid out of my estate as 
soon after my death as may be convenient. 
2nd. I hereby give and bequeath to my grand daughters 
Martha E. and Louisa E. Hudgins jointly, my bed, bedding 
and bedstead now in the possession of my daughter Mary Ann 
Hudgins. 
3rd. I give to Martha L. Colena and Rebecca Minter, daugh- · 
ters of my son '\Vm. J. 1\tiinter deed. the, bed, bedding ilnd 
bedstead of mine which they now have in their possesssion, 
and to the other children of my said son, Seth H. Minter and 
Sally Oliver, ,vife of Wm. H.· Oliver, I hereby give and be-
queath the sum of five dollars each to be paid out of my estate 
after my death. 
,. . 
4th. The remainder of my estate of every sort and de-
scription, I desire to be divided into two equal parts, one of. 
'vhich parts I hereby loan to my daughter ~Iary Ann Hudgins 
during her natural life, and at her death I hereby give and 
bequeath the same to her daughters Martha E. and Louisa 
E. Hudgins and their heirs forever. 
The other part I hereby loan to my daughter Louisa R. 
Bohannon and Ebenezer Bohannon during their natural lives, 
and at their death, or the death of the last one of them, I 
hereby give and bequeath the same to the children of Eben-
ezer Bohannon and their heirs forever. 
5th. The Bond I now hold for the sum of three hundred 
and thirty eight dollars and forty eight cents ($338.48) due 
from Mary Ann Hudgins to me is to be considered as a part 
of my estate to be divided as above directed, but interest on 
said bond shall not begin to run until after my death. 
I do hereby nominate and appoint Ebenezer Bohannon to 
be executor of this my last will and testament, and to direct 
that he shall be permitted to qualify as such without giving 
any security. 
page 32 ~ And I do hereby revoke and make void all other 
Will or Wills by me at any time or times hereto-
fore made, and do hereby declare these presents to be and 
contain my last will and testament. 
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In Testimony whereof I have hereto set-my hand and seal 
this 16th day of April in the· year 1871. 
her 
MARY X MINTER, (Seal) 
mark 
Signed, sealed, published and declared by the testatrix 
:hfary Minter as and for her last will and testament in the 
presence of us, who in her presence, at her request and in 
the presence of each other, have hereunto subscribed our 
· names as witnesses . 
. ·
WM. N. TRADER, 
JOSEPH W. DAVIS. 
In the County Court of Mathews County, December 4th, 187 4. 
The last Will and Testament of Mary Minter deed. was this 
clay presented in open Court and proved by the oaths of 
Joseph Davis and Wm. N." T.rader the subscribing witnesses 
·to the same and ordered to be recorded. 
Teste; 
GEQ. S. :MILLER, C. C. 
A Copy-Teste; 
W. B. SMITH, Clerk. 
Here follows copy of deed from E. Bohannon and wife to 
Sallie B. Foster, referred to in the deposition of W. B. Smith. 
This Deed, Mate this 1st. day of February, 1884, between 
Ebenezer Bohannon and Louisa· R. Bohannon, his wife, of 
the first part, and Sallie B. Foster the wife of T. M. Foster 
of the second part-
Witnesseth, that for and in consideration that the said 
Thos. M. Foster and Sally B. Foster his wife shall and do 
by these presents obligate and bind themselves to pay all nec-
essary burial expenses of the said E. Bohannon and Louisa R .. 
11is wife at their death, as well as one dollar in hand paid oy 
the said party of the second part, doth grant unto Sally B. 
·.I 
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Foster with general warranty all that certain tract 
page 33 ~ or parcel of land lying and being in Mathews 
County, and situated in Piankitank District, con-
taining 9 (Nine Acres) be the same more or less, subject how-
ever to the dower of Louisa R. Bohannon, who was Louisa R. 
Davis, the widow of M. J. Davis; deed., and bo~nded as fol-
wws, on the North by the land of T. J. Hudgins~ East by the 
same South by E. W. Bohannon's estate and on the West by 
T. J. Hudgins and Marshall Williams, it being a part of the 
land formerly owned by ::1\f. J. Davis, deed. 
And the said E. Bohannon and wife, parties of the first 
part do hereby declare that they are the lawful owners of 
the said land, and that they have done nothing to encum-
ber the same, and that the said Sally B. Foster shall take 
an have quiet possession of the same, and that the said E. Bo-
hannon and Louisa R. his wife bind themselves to make unto 
the said Sally B. F'oster and further title that may be nec-
essary. 
Given under our bands and seals thi~ 1st. day of February, 
1884. 
E. BOHANNON, 
LOUISA R. BOHANNON, 
Mathews County, to-wit: 
(Seal) 
(Seal) 
This day personally appeared before me Wm. H. Hudgins, 
a Justice of the Peace and Commissioner in Chancery, Ebe-
nezer Bohannon, whose name is signed to the above deed, and 
bearing date February 1st. 1884 and acknowledged the same 
to be his signature. 
Given under my hand this 1st. day of Feby. 1884. 
WM. H. HUDGINS, 
Comr. in Chcy. 
·Mathews County, State of Virginia. 
This day personally appeared before me William H. Hudg-
ins, a Commissioner in Chancery, Louisa R. Bohannon the 
'Wife of Ebenezer Bohannon, whose name is signed to the 
within, and bearing date February 1st. 1884, and being ex-
amined by me separate and apart from her husband, and . 
having the writing aforesaid fully explained to her, she, the 
said Louisa R. Bohannon acknowledged the same· to be her 
act and deed, and declared that she had willingly executed 
the same and does not wish to retract it. 
32 Supreme Court of Appeals of Virginia. 
page 34 ~ Given under my hand this 1st day of F.ebruary, 
1884. . 
WM. H. HUDGINS, 
Chancery ~or the County Court of 
~Iathews County. 
- In the Clerk's Office of the County Court of Mathews 
County February 2nd. 1884. 
This Deed wa.s this day delivered to the Clerk of the Court 
aforesaid, and with the annexed certificates of acknowledg-
ment was this day admitted to record .. 
Teste; 
A Copy-Teste; 
G. S. MILLER, C. C. 
W. B.·· ffitiiTH, Clerk. 
Here follows copy of Deed from E. Bohannon a.nd others to 
Cornelius E. Bohannon and others, marked ''Exhibit Y'' 
and referred to in the deposition of E. A. Foster: 
''EXIDBIT Y.'' 
Articles of Agreement, made and entered into this 19th day 
of December 1879, between E. Bohannon and Louisa R. his 
wife parties of the first part, and Cornelius E. Bohannon, 
T. M. Foster and Sallie E. his wife, and Fannie G. Bohannon 
parties of the second part. 
Witnesseth, that whereas by the provisions of the Will of 
Mrs. Mary Minter, now of record in the Office of the County 
Clerk of Mathews County, the said parties of the first part 
are entitled to a life estate in the tract of land upon which 
the 'Said E. Bohannon and Louisa R. his 'vife at present re-
side, arid upon their death the same is to descend to the chil-
dren of the said E. Bohannon and his heirs forever. 
page 35 ~ Now therefore the said parties of the said second. 
part, in consideration of the provisions of the 
aforesaid will and by and with the consent of the said parties 
of the :first part, do agree with each other as follows, 
That T. M. Foster and Sarah E. his wife are to have the 
portion of the said tract on ''Stutts Creek'' on which the said 
E. Bohannon and wife reside in fee simple, on which the 
dwelling and outhouses are located, in consideration of the 
said T. M;. Foster and wife supporting and maintaining the 
said E. Bohannon and Louisa R. his wife during the remain-
der of their lives : the said portion here assigned being dis-
. 
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tinctly marked in the survey of Geo. W. Bohannon County 
Surveyor of Mathews County, and the said excess being in 
consideration of the same. 
2nd. Cornelius E. Bohannon to have that portion to the 
West of the road running from the dwelling house to the 
~lain County road, and thence to the creek opposite to the 
the·land of A. C. Browne and J. G. Callis. 
3rd. Fannie G. Bohannon to have the portion lying on the 
Main road, running through the land and adjoining the por-
tion assigned t.o T. M. Foster & wife and Geo W Dixon on 
the South and East. 
In which division however the said Louisa R. Bohan·non 
the wife of the said E. Bohannon reserves her right of dower. 
And it is hereby agreed that the road from the Main County 
road to the dwelling house is to be. held in common for the 
use of all the parties. . 
A full description and boundaries of said several tracts 
will be seen upon reference to the Surveyor's Books now in 
the possession of Geo. W. Bohannon, Surveyor of Mathews 
County. · 
And it is further agreed that 
page 36 ~ the woods lands over the M·ain 
County road is to be equally 
divided between the said T. M. Foster and 
wife and C. E. Bohannon, a plat of which 
said separate tracts lias been made by 
saiq. County Surveyor, and will be seen 
upon reference to the plats on the Sur-
veyors Books. 
Witness the following signatures and 
seals. 
E. BOHANNON, 
LOUISA R. BOHANNON, 
C. E. BOHANNON, 
T. M .. FOSTER, 
SALLIE E. FOSTER, 
FANNIE G. BOHANNON 
JAMES A. CALLLS, 
his 
THOMAS X CARNEY, 
mark 
as to C. E. BOHANNON.· 
(Seaa) 
(Seal) 
(Seal) 
(Seal) 
(Seal). 
(Seal) 
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State of Virginia, 
County of Mathews, to wit: 
I, Geo. S. ~filler, Clerk of the County Court of Mathews 
County, in the State of Virginia, do certify that E. Bohan-
non, T. M. Foster and Fannie G. Bohannon whose names are 
signed to the within writing, bearing date on the 19th day of 
December, 187.9, have acknowledged the same before me in 
my County aforesaid. 
Given under my hand this 23rd April 1880. 
GEO. S. MILLER C. C. 
State of Virginia., County of Mathews to wit: I, Geo. S-
Miller Clerk for the County Court of Mathews County, in 
the State of Virginia, do certify that Louisa R. Bohannon the 
wife of E. Bohannon, and Sallie E. Foster, the ,vife of T. E. 
"P,oster, parties to the 'vi thin writing, bearing date on the 19th 
December 1879, personally appeared before me in the County 
aforesaid, and being examined by me privately and apart 
from their husbands, and having the writing aforesaid fully 
explained to them, they the said Louisa. R. Bohannon and 
Sallie E. Foster acknowledged they had willingly executed 
the same and do not wish to retract it. 
Given under my hand this 23rd day of April 1880. 
GEO. S. MILLER, C. C. 
page 37 ~ '1880 April 23rd. 
Deed to Clerk & Contd. for proof of acknowledgment of C. 
E. Bohannon. 
1884 Febry 2nd. 
Fully proved by the oaths of James A. Callis and Thomas 
Carney, the subscribing wtinesses as to C. E. Bohannon and 
admitted to record. 
Teste 
GEO. S. MILLER C. C. 
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Here folloes the plot of survey referred to in the deposi-
tion of W. B. Smith: 
(See manuscript for diagram.) 
page 39 ~ This Plot No. 306 page 232 Book 1 represents 
96.413 Acres of land, 14 acres the property of 
'George W. Dixon and the remaining 82.413 acres the property 
<>f -- Bohannon while she was live but she agrees that it be 
equally divided between Bohannon Foster Bo-
bannon in consideration that the said Foster take. all . 
the improvements on 27.471 acres and the care of the said 
--Bohannon and her husband Ebenezer Bohannon while 
she may live, all agreeing to the said division: Bounded as 
per plot Creb Neck Mathews County Virginia Surveyed De-
=cember 1879 by 
G. W. BOHANNON S. M. C. 
Notes of George W. Dixon cleared 11.077 acres begin at 4 
N. 5~ E 23.83 0 5 S. 84lj2 E 64.43 1 S:. 514· W. 23.45 c 2 S 37% 
vV. 2.54 C 3 N 53 3/4 W. 3. 64 ch to 4. 
Notes of Geo. W. Dixons Wood land 2.973 acres Begins at 
6 N. 7% E 12.26 C at 4.60 is a guin. 7 S 65lj2 E 2.33 c 8 S 5% 
E W 11.50 C 9 N. 82lj2 W 267 C to 6 
Notes ot S. E. Fosters Cleared land 24.04! acres Begins at 
24 N. 8 E 5.89 c to 17 S 82 E 9.77- C 16 S. 5.tf2 W 19.97 C 
4 N 48 .W 1.94 C 39 N 23,1,4 W 4.29 C 17 S 82 E 9.77 C 16 S 
!i1/2 \V 19.97 C 4 N 48 W 1.94 C 39 N 231,4 W 4.29 C 40 S 87% 
W 4.38 C 41 S 18%, E 2.52 C 42 S 34% W 3.04 C 43 S 85 W 
1.43 C 44 N 8014 W 3.19 C 45 N 54lj2 W \V 1.31 C 46 N 19%, 
W 2.11 C 27 ,N 42 34. E 1.41 C 26 a Chestnut stump N 63,4 E 
11.29 C 25 S 87112 E 3.93 C to 24. 
Notes of C. E. Bohannons Cleared land 24.041 Acres Begins 
at 18 S 48 E 10.69 0 17 S 8 W 5.89 C 24 N 87lf2 W 3.93 C 25 
'S 6% W 12.29 26 a Chestnut stumpS 4234 W 1.41 0 27 N 53 
W 3.92 C 28 S 57 W 2.49 C 29 N 201,4 W R45 C 30 N 19 E 3~27 
C 31 N 5214 W 3.59 C 32 N 18 W 4.79 C 53 N 16 E 3.20 C 
~4 N 82 E 56 links 35 B 251,4 E 3.74 C 36 N 3% E 4.00 C 37 
N 71 E 2.00 C 38 N 511,4 E 1.20 C to 18. 
Notes of Fannie G. Bohannon Cleared and wood 27.471 
.Acres Begins at 16 N 82 W 9.77 C 17 N 49 W 10.69 0 18 N 
36 Supreme Court of Appeals of Virginia. 
51 1M E 6.54 C 19 N 84 E 68 links 20 N 40 E 3.64 C C 21 581-h 
E 1.16 22 N 7 4% E 1.15 C 23 N 55 E 3.26 0 14 
page 40 ~ S 38% E 1.22 C 13 S 78lf2 E· 10.1 C 10 S 51,4 W 
11.80 C. 1 N 84% W 443 C 5 S 5% W 386 C to 16. 
Notes of S. E. Foster Wood 3.43 Aeres Begins at 11 N 
78% W 9.19 C 13 N 3814 W 1.22 C 14 N 55 E 5.74 C at 3.54 
is a poplar 1ij S 7 4¥2 E 3.62 C 12 S 1114 E 5.32 C to 11. 
Notes of C. E. Bohannon Wood 3.43 Acres Begins at 10 
. N 783,4'W 94links 11 N 1714 W 5.32 C 12"N 7tf2 E 8.84 C 6 
S 821h E 2.67 c 9 s 514 w 13.71 to ·10 
Copies from old Plot by S .. J. Foster 
Feby 1919. 
Here follows "Exhibit Z,., referred to in the evidence of E. 
A. Foster: 
Mrs. Sallie B. Foster 
To the County Clerk of ~fathews County 
1884 Feby 2nd. 
To Recording Deed from E. Bohannon et ux 
To State Tax 
Received payment 
Dr 
$1.25 
1.00 
$2.25 
GEO S. MILLER C. C. 
The· following are depositions of witnesses on behalf of the 
Complainants : 
The following depositions of A. H. Hunley ·and others 
were duly taken before me, Gilbert L. Diggs, a Commis-
sioner in Chancery on the 15th day of September, 1927, by 
censent of parties by counsel to be read in evidence on behalf 
of the Complainants in a certain suit in Chancery now de-
pending in the Circuit Court of Mathews County wherein 
Roland M. Foster et als are the Complainants and E. A. 
Foster are the defendants. · 
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page 41 ~ Present: D. N. Sutton, Counsel for complain-
ants and J. Boyd Sears, Counsel for Defendants. 
By Mr. Sutton: The complainants without waiving the ob-
.iections noted to the depo.sitions taken for defendants take the 
following testimony to be considered by the Court in the event 
the complainants objections to the depositions for defend-
ants are overruled. 
A. H. HUNLEY, 
a witness of lawful age who was recalled for the purpose 
of re-cross examination testified as follows: 
Q. Did you state on March 11th, 1927, at your home in a 
conversation with Capt. Luther Foster, Mr. Roland Foster 
and Mr. L. S. Parsons that at the time the will of Mrs. Sallie. 
E. Foster was signed her husband, T. M. Foster, refused 
to sign the will 7 
A. I did. 
Q. And your statement was correct as to the facts? 
A. It was. 
By Mr. Sears: 
Q. Is it not the fact that you were requested to be present 
to witness the will of ~Irs. Foster and is not this a copy of 
the 'viii you signed Y 
(Exhibit B handed the witness.) 
A. I got word through Capt. Winder from Mr. Foster to 
come over to witness the will. It is a copy of the paper I was 
requested to sign. 
Signature waived. 
ROLAND FOSTER, 
a witness of lawful age who being first duly sworn, deposes 
as follows: 
Q. Please state your age, place of residence and occupa-
tion? 
A. Age 42, I live at Hudgins, Va., Farming. 
Q. Are you a son of T. M. Foster and Sallie E. Foster Y 
A. I am. 
Q. State if you please.whether or not you ever h~ard. your 
father T. M. Foster claim any title to the property divided 
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by G. W. Bohannon; Surveyor, and conveyed in the partition 
deed of Dec. 19th 1879, to T. M. Foster and wife~ · 
·A. Well, he always did when questions of improvements 
would arise we were always led to believe by him that the 
property was his or at least controlled by him. That he 
'vonld always say that whatever improvements put there 
would be ours when he was gone. 
page 42 ~ Q. Did or not your fa.ther make any statements 
about the property at the time yon sunk a well 
there? · 
A. Said whatever was put there was ours-that it would 
belong to his children when they were gone. 
Q. By saying when they were gone to whom was he re-
ferring? 
Note: By Mr. Sears: Question objected to because already 
answered and the witness is not permitted to do more than 
give the conversation all inferences to be drawn by the Court. 
A. My mother .and father. 
And further this deponent saith not. 
Signature waived by counsel. 
LUTHER FOSTER, . 
a witness of lawful age, who being first duly sworn deposes 
as follows: 
Q. Please state your age, place of residence ·and occupa-
tion¥ 
A. 47, 338 River Avenue, Norfolk, Va. Pilot of Steam 
v.,.essels. . 
Q. Are you a son of T. J\II. Foster and Sallie E. Foster Y 
A. I am. 
Q. State if you please whether or not yon ever heard your 
father T. M. Foster claim any title to the property divided by 
G. W. Bohannon, Surveyor, and conveyed in a partition deed 
of Dec. 19th, 1879 to T. M. Foster and wife? 
A. Yes, I always heard him say that the place belonged to 
him and his wife. I knew he werked paid taxes on the place 
and kept up the improvements to the best of his ability. About 
1905 the old house we were living in was badly in need of 
repair and my father told me that such repairs would have ta 
.be made in grder to have somewhere to stay and that Roland 
and myself would have to make such repairs, and after having 
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~mployed a. contractor, Dick Weston, the dwelling house was 
. in such condition .that it necessitated building a new one I 
got a leave of absence from my employer came to Mathews 
and got up specifications w~nt to ~orfolk with said contrac-
tor Dick Weston· and purchased there what material was 
needed to erect the present dwelling house that is now on the 
place. But before going into this matter my father and 
mother both stated to me that the place and the 
page 43 ~ improvem~nts thereon would come to their chil-
dren at their death. 
And further this deponent saith not. 
. Signature waived. 
By Mr. Sears : 
E. A. FOSTER, 
Q. Please state what if any improvements you put upon 
the property occupied by your father and mother at the time 
()f their death? 
A. I put two hundred and odd dollars to the dwelling then 
Wilbur mv brother and I bullt the. barn and kitchen two 
porches an the pantry and smoke-hou.se two garrages and 
fencing. Roland, my brother, and I put six .hen houses. My 
brother Wilbur and I pur two hen houses on the place. Wil-
l>ur and I grubbed up the fields. 
Q. About what is the value of the improvements put on 
this property by you and your brother Wilbur~ 
A. About $2,225.00 as near as I can arrive at it. 
Q. Who contributed to the support of your father and 
mother for the last ten years such as supplying the table and 
buying the things necessary in the ordinary running of a 
'COuntry family? 
A. Wilbur and I. Very much longer than ten years. 
Q. Is it not a fact that you and Wilbur are the two younger 
brothers and remained at hom~ with your father and mother' 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Sutton: 
Q. Your brother, Luther, contributed the largest .portion. 
to the erection of the dwelling house, did he not Y 
A. I don't know. 
Q. How old were you when it was built7 and where were 
you living? 
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A. I was 21 and was living at John Dixon's, making $35.00 
and board per month. 
Q. How many rooms are there in the dwelling house Y 
A. Six. 
Q. All of the children form time to time contributed toward 
the improvement of the property and toward the support 
of the father and mother, did they not~ . 
A. No, sir. I don't know of anybody else con-
page 44 ~ tributing to the support of them except Wilbur 
and I except when the house was built. 
· Q. Don't you know that your brother Luther from time to 
time gave money to your father and mother? 
A. I have no knowledge of him giving any to my father I 
have known him to give mother $5:00 occasionally. 
Q. Did your sister look a.fter and wait on your father and 
mother when they . were sick t 
A. Yes, sir. 
And further this deponent saith not. 
Signature waived. 
Here follows the deposition of 
WILBUR FOSTER, 
a witness of lawful age who being duly sworn deposes as 
follows: 
By Mr. Sears: . 
Q. State whether or not you ever heard your father say 
that he had no title to any of the property upon which he 
lived! 
By Mr. Sutton: Counsel for complainants makes the same 
objections made in the original testimony of E. A. Foster, to 
this line of testimony. · 
A. I did, many times. 
Q. State if you please whether or not you and your brother 
Edgar put improvements upon this property and if yea were 
they or not the improvements outlined by your brother Ed-
gar? 
A. We did put improvements upon the property they were 
the improvements as testified to by my brother, Edgar. 
By }.fr. Sutton: 
Q. Yon did not contribute to the erection of the dwelling 
house did you? . 
A. No, sir. 
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And further this deponent saith not. 
Signature waived. by counsel. 
page 45 ~ LUTHER FOSTER, 
recalled: 
By Mr.· Sutton: 
· Q. Please state whether you furnished any money . to your 
· father or mother for their support and mainte;nance and for 
their use? 
A. I wish to sta-te that from the time I was large enough 
to do manual labor that I did maintain aiid support the wants 
of my mother and father and two younger· brothers· by work-
jug- on the farm and oystering in Milford Haven and selling 
the.-oyste:is and buying groceries to take home as about that 
time my father .was in. bad health suffering from bronchial 
trouble and severe rheumatism 'vhich incapacitated him fro~ 
making a livlihood for himself or family. I wish to further 
state that when I "left Mathews to seek employment I left 
with him what cash mo:pey I had to use in any way that he 
saw fit and at all times saw after their wants until October 
1907 at which t~e I was married and they were in a position 
'vhere they needed no assistance from any one of their chil-
·dren notwithstanding the fact that I did give them money 
from time to time up until their death. The last time tha 
·I saw my mother alive was Dec. 5th 1922, at which time I gave 
her $20.00 not because she wa.s in need of' the sum but because 
it was a pleasure to me to give it. 
. Q. What is the value of the dwelling hot~se as erected by 
you1 . 
A. The dwelling cost nine hundred and some odd dollars in 
money. As to the other improvements that were put on 
the place was far the specific use of my·two brothers, Edgar 
and Wilbur. · 
Q. Please state the amounts. of money ·which you from 
time to time turned over to your father and mother for their 
support and use before you were married Y 
A. I was maki~g $55.00 per month from 1901 to about 
1905, and I sent them $20.00 each month. ·When I left home I · 
h~ft them about $500.00 in cash. Since I :was. mar-ried I would · 
contribute from ten to twenty dollars-whenever I came home. 
Q. Did you ever hear your father say he had no interest 
in the proper.tyt:· · 
A. No, never. 
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page 46 ~ CROSS EXAMINATION. 
By Mr. Sears : 
Q. Twenty dollars a month you state you sent to your 
father and mother how did you send this? 
A. By mail. Sometimes in checks and sometimes in money .. 
I sent it oftener by money. 
And further this deponent saith not .. 
Signature waived. 
By Mr. Sutton: 
ROLAND FOSTER, 
recalled. 
Q. State whether or not you contributed money to the sup-
port and use of your father and mother 7 
A. I did. I was working by the month for the steamboat 
company and at pay day I always remembered mother and 
father with $5 or $10.00 but not every month. 
Q. How long did you give them money? 
A. All my life until they died. · 
Q. Did your brother Luther send hay and flour and provis-
ions by your boat to your· father's home. 
A. He did on one occasion about 1914. 
Q. Did you ever hear your father state he. had no interest 
in the propertyf 
A. No, sir. 
By Mr. Sears: 
E. A. FOSTER, 
recalled. 
Q. You have been with your father and mother in the 
County of Mathews from 1901 up to their death~ 
A. Yes, sir. 
Q. State whether of your own knowledge or whether you 
ever heard your mother or father state that from. 1901 to 
1905 that your brother Luther was sending them $20.00 per 
month? 
A. I. have no knowledge of it and I never heard them state 
it. . 
Q. Living in the family, if this had been the case would not 
you and your brother Wilbur have known something about it f 
A. I think so·. · · 
II 
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page 47 ~ ROLAND FOSTER, 
recalled 
l3y Mr. Sutton~ 
Q. How many hen hous·es did you and your brother Edgar 
build on the property 7 • 
A. Six hen houses and two out houses in connection with 
the poultry. 
And further this depon€nt saith not. 
'Signature waived.-
'State of Virginia, 
County of Mathews, to-wit: 
I, Gilbert L. Diggs, a Commissioner in Chancery, do cer-
tify that the foregoing depositions were duly taken before me 
by consent of all parties by counsel on the 15th day of Sep-
tember, 1927, and that all the witnesses were duly sworn 
and that their signatures were waived by counsel. 
Given under my hand this 15th day of September, 1927. 
GILBERT L .. DIGGS, 
. Commissioner in Chancery. 
And at this day, to-wit: At a Circuit Court held for the 
(~ounty of M:athews on Monday, the 19th day of March, 1928, 
the following decree. was entered: · 
Virginia-: 
In the Circuit Court of Mathews County ... 
Luther M. Foster et als. 
vs. 
Edgar A. Foster et al. 
DECREE. 
This cause came on this day to be heard on the bill of the 
-complainants and exhibits therewith filed, on the answer 'OI 
the defendants, E. A. and W. C. Foster, on the depositions 
'Of witnesses tal{en on behalf of the complainants and ·ex-
hibits therewith filed, on the depositions of witnesses taken 
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. .. 
on behalf of the defendants and exhibits therewith :filed-; and 
was argued by counseL · 
Upon consideration whereof, the court being of 
p·age 48 ~ the opinion that T. ~I. Jfoster took no interest or 
title under the deed dated December 19, 1879 be-
tween E. Bohannon ·and· wife and T. M .. Foster·and Sallie E.,. 
his wj_fe, and others w·hich deed ~as recorded February 2, 
1884 in the Clerk's Office of Mathews County, Virginia, D. B. 
7, pag~ 507 (the original deed being filed as ''Exhibit Y'' with 
the evidence of E. A. Foster in this suit), the court doth so 
decide and doth adjudge, order and decree that T. M. Foster 
was not at his death seized and possessed, of any interest in 
the r~al estate. in the bill and proceed~ngs mentioned, and 'the 
court doth further decide that the plaintiffs in this suit have 
no interest in the said real estate as heirs at law of T. ·M. 
Foster and that the real estate in the hill described was owned 
by Sallie E. Foster in fee simple ancl passed to the devisees 
under her wilt · · 
It further appearing to· the court that under the will of 
Sallie E. Foster Two Hundred and Fifty .Dollars was left "to 
each Luther M. Foster, Roland L. Foster and S-allie L. 
Hodges, the court doth adjudge; order and_deeree ·that these 
· amounts constitute a prior lien on the real estate in the bill 
and proceedings mentioned in the hands_ of the defendants, 
E. A .. and W. C. Foster, and that these bequests should bear 
interest from the 1st day of June 19~4 unt~l paid. · 
~nd the court doth adjudge, order and' decree that the 
costs of this suit be paid one ha~f by the plaintiffs and one 
half. by the defendants. · 
I, W. B. Smith, ·Clerk of the Circuit Court of Mathews 
County, do certify that the forego~g is a..truetranscript from 
the Sfl:id Court. · . . . . · 
· Anq I further certify that notice was given Mr. J. Boyd 
Sears, Counsel for the ·Defendants;. as required by Section 
6339 of the Code of Virginia. 
Given under my hand this 17th day of ~ay, 1928. 
W. B. SM~TH, Clerk .. 
f!lerk 's Fee for Transcript $19.00. 
A Copy-Teste : 
H. STEWART_ J_Q~ES, .C. C. 
INDEX 
Page 
Petition. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Record. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . 15 
Bill. . . . .... : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15 
Articles of Agreement. . . . ......................... 32-18 
Will of Sallie E. :B,oster. . . . . . . . . . . . . . . . . . . . . . . • . . . . . . 21 
Answer. . . . . . . . . . . . . . . . . . . ... • . . . . . • . • . . . . . . . . . . . . .. . 22 
·Depositions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . 24 
A. H. Hunley. . ............................. 37-25-24 
W. B. Smith. . . . . . . . . . . . . ... . . . . . . . . .. . . . . . . . . . . . . 25 
E. A. Foster. . .............................. 42-39-27 
Will of Mary Minter. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28 
Deed of February 1, 1884. . . . . . . . . . .. . . . . . . . . . . . . . . . . . 30 
Roland Foster. . . . .......................... 43-42-37 
Luther Foster. . . . ........................... 42-41-38 
Wilbur Foster. . ................................ 40 
Decree. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43 
Certificate. . . . . . . . . . . . . . ; . . . . . . . . . . . . . . . . . . . . . . . : . . . . . 44 

